International Centre for the Legal Protection of Human Rights (INTERIGHTS) 

(Complaint No. 45/2007, decision 30 March 2009)

Thematic focus:

Sexual and reproductive health education in schools: protection of health (11-2 ESC); Non-discrimination (Preamble); the right of mothers and children to social and economic protection (17 ESC).

Nature of the case

The general purport of the complaint submitted by INTERIGHTS was that the sexual and reproductive information at schools in Croatia does not meet the requirements resulting form Article 11, 2, Article 16 and 17 ESC.

Summary

On 10 October 2007 INTERIGHTS submitted a complaint to the Economic and Social Rights Committee concerning sexual and reproductive health information at schools in Croatia. The complaint contains five elements:

1. Sexual and reproductive information health information is inadequate. It is delivered in time limited fragments, inter alia through general school subjects, resulting in an incoherent and inadequate approach to sexual and reproductive education;

2. The content of the materials is outdated and falls short of including the comprehensive range of topics recommended by regional and international bodies. One example concerns the advice that young women should discontinue use of oral contraceptives for a while after several months of use, which is contrary to WHO recommendations. In addition, heterosexual relationships are presented as the normal form of relationship, and homosexuals are presented as ‘the main culprit for increased spreading of sexually transmitted diseases (e.g. AIDS)’.

3. The education is delivered by teachers of general subjects in the school curriculum such as Biology and Science who generally lack appropriate teaching skills for these matters;

4. The monitoring and evaluation of the programme is inadequate;

5. The current programme on sexual and health education disadvantages the health and development of young women.

The Croatian government rebuts these arguments by defending its current sex and reproductive health education system. Among other issues it points out that HIV/AIDS prevalence in Croatia is relatively low and that teenage pregnancies have gone down and abortions among teenagers remain stable. 

Decision

In its decision, the Committee explains that Article 11-2 ESC contains a general obligation on the part of the State to provide education with the aim of raising public awareness in respect of health-related matters. One of the frameworks within which this education is to be provided is the school. With reference to one of its Conclusions from the reporting procedure, the Committee subsequently explains that health education in schools should be provided throughout the entire period of schooling. It adds that it should cover the following subjects: prevention of smoking and alcohol abuse, sexual and reproductive health education, in particular with regard to prevention of sexually transmitted diseases and AIDS, road safety and promotion of eating habits (Conclusions XV-2, Belgium, Conclusions 2003, Slovenia).

Subsequently the Committee creates a clear framework containing four requirements for sexual and reproductive education in schools:

· ‘that sexual and reproductive health education forms part of the ordinary school curriculum;

· that the education provided is adequate in quantitative terms, i.e. in respect of the time and other resources devoted to it (teachers, teacher training, teaching materials, etc.);

· that the form and substance of the education, including curricula and teaching methods, are relevant, culturally appropriate and of sufficient quality, in particular that it is objective, based on contemporary scientific evidence and does not involve censoring, withholding or intentionally misrepresenting information, for example as regards contraception and different means of maintaining sexual and reproductive health;

· that a procedure is in place for monitoring and evaluating the education with a view to effectively meeting the above requirements.’

With reference to the non-discrimination clause in the preamble to the Charter the Committee adds that the education concerned must be provided to school children without discrimination on any ground, direct or indirect, and that it should embrace the entire range of the educational process. It adds that the education itself should not be used as a tool for reinforcing demeaning stereotypes and perpetuating forms of prejudice which contribute to the exclusion of marginalised groups. 

In case such education is provided as an elective or extracurricular course, it does not have to be subjected to the same requirements as with respect of ordinary curricular activities. However, where these courses are approved and/or funded by the Government and/or invoked by the Government as an element in fulfilling its obligations under the Charter, then the education must remain objective and must comply with the non-discrimination principle. The Committee stresses furthermore that the above-mentioned framework should not affect the rights of parents to advise their children. It refers in this respect to the decision of the European Court of Human Rights in Kjeldsen, Busk Madsen and Pedersen v. Denmark (Judgment of 7 December 1976). 

Subsequently the Committee assesses the situation in Croatia in light of the above-mentioned framework. The Committee concludes that the education provided in Croatia is adequate from an organisational and quantitative perspective. The Committee holds that States have a certain margin of appreciation as regards the choice of organisational structure for the delivery for this type of education. The Croatian sex education programme meets the requirements and on top of that, the main standard indicators of reproductive health in Croatia do not give evidence of worse reproductive health outcomes compared to other European countries. 

The Committee has nonetheless difficulty with specific elements in the ordinary curriculum in Croatian schools. It concludes that certain elements are ‘manifestly biased, discriminatory and demeaning, notably in how persons of non-heterosexual orientation are described and depicted’. It refers to extracts from the mandatory Biology course textbook in which it is stated that:

‘ Many individuals are prone to sexual relations with persons of the same sex (homosexuals-men, and lesbians – women). It is believed that parents are to blame because they impede their children’s correct sexual development with their irregularites in family relations. Nowadays it has become evident that homosexuals are the main culprit for increased spreading of sexually transmitted diseases.’ (para 60 of the decision)

The Committee holds that these statements stigmatise homosexuals and serve to ‘attack human dignity’ and have no place in sexual and reproductive health education and that hence, there is a violation of Article 11(2) ESC. It concludes that the Croatian authorities have failed in their positive obligation to ensure the effective exercise of the right to protection of health by means of non-discriminatory sexual and reproductive health education. In relation to this, the Committee refers to a decision of the ECtHR in Folgerǿ and others v. Norway, in which a positive obligation was derived from the right to education. According to the Committee, this ‘positive obligation’ extends to ensuring that educational materials do not reinforce demeaning stereotypes and perpetuate forms of prejudice which contribute to social exclusion, including of homosexuals.

Evaluation

In this decision the Committee provides a clear framework for sexual and reproductive health education in schools. Both primary and secondary education need to offer a package of sexual and reproductive health information which is adequate in terms of quantity and quality, and which is objective in nature.

This decision creates an interesting opportunity for a renewed discussion about the nature and content of sex education in schools throughout Europe. Questions that could be raised are: 

· What does "adequate information" look like?

· What do schools teach about sexually transmitted diseases, contraception, homosexuality? 

· How is this information offered (quantity, frequency) and by whom (‘general’ subject teachers or specially trained teachers)? 

· To what extent does the Government supervise the education so provided?

