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WHAT HAPPENED

A.S., a Hungarian woman of Roma origin, under-
went surgery at a public hospital in connection
with a miscarriage. Minutes after being admitted
to the hospital in a “state of shock” and while

on the operating table, A.S. was asked to sign a
statement of consent to a caesarean section. The
statement also contained a barely legible hand-
written note using the Latin word for sterilization.
A.S. did not know that she was signing a form
authorizing her sterilization (by tubal ligation); she
learned that she had been sterilized only after the
surgery, when she asked when it would be safe
for her to try to have another baby. A.S. was not
provided with information or advice concerning
sterilization and its effects, risks, or consequenc-
es, nor was she provided with information or
advice about alternative family planning methods.
A.S.’s inability to have more children has caused
her and her partner great

suffering.

After failing to obtain a domestic remedy in
Hungary, A.S. subsequently brought a complaint
before the United Nations Committee on the
Elimination of Discrimination against Women
(CEDAW Committee) alleging that sterilization is
never a life-saving intervention that needs to be
performed without consent and that Hungary, by
failing to fully inform A.S. about the risks and
consequences of sterilization and obtain her

Why This Case is Important

On August 14, 2006, the CEDAW Committee deter-
mined that Hungary had failed to protect A.S.’s
reproductive rights. The A.S. v. Hungary decision
establishes that sterilizing a woman without her full
and truly informed consent is a violation of her basic
human rights. It marks the first time that an interna-
tional human rights tribunal has held a government
accountable for failing to provide necessary informa-
tion to a woman to enable her to give informed con-
sent to a reproductive health-related medical proce-
dure. The impact of this decision extends well beyond
sterilization.

The CEDAW Committee’s decision also affirms interna-
tional ethical standards recognizing that informed con-
sent is more than just a signature. In fact, Informed
Consent Guidelines from the International Federation
of Gynecology and Obstetrics assert that “informed
consent is not a signature but a process of commu-
nication and interaction,” and that the “difficult and
time-consuming” nature of obtaining informed consent
does not “absolve physicians caring for women from
pursuing ... informed consent.”! The World Health
Organization has also indicated that “[alll clients
should be carefully counselled about the intended per-
manence of sterilization and the availability of alterna-
tive, long-term, highly effective methods.”2

informed consent, violated rights protected under
the Convention on the Elimination of All Forms

of Discrimination against Women (CEDAW),
including her right to information on family
planning [Article 10(h)], her right to access health
care services [Article 12], and her right to decide
freely on the spacing and number of her children
[Article 16(1)(e)]. 3

THE DECISION
On August 14, 2006, the CEDAW Committee
determined:

e Despite the fact that A.S. was sterilized before
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the Optional Protocol to CEDAW came into
force in Hungary, the Committee would move
forward with an examination of the merits

of the complaint. The Committee was con-
vinced that sterilization is permanent, since it
is intended to be irreversible and since sur-
gery to reverse sterilization carries a low suc-
cess rate, is dependent on many factors, and
carries risks. On this basis, the Committee
decided that the continuous nature of the
facts and alleged violations allowed it to con-
sider the merits of the complaint.4
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e Article 10(h) of CEDAW grants a right to “spe-
cific educational information to help ensure
the health and well-being of families, including
information and advice on family planning.” The
“failure of the State party ... to provide appropri-
ate information and advice on family planning”
violated this right.>

e Article 12 of CEDAW grants a right to “appropri-
ate services in connection with pregnancy, con-
finement and the post-natal period.” The state’s
failure to provide A.S. with thorough information
about sterilization “in a way in which she was
able to understand it....as well as [information
about] alternatives, risks and benefits, to ensure
that [she] could make a well-considered and
voluntary
decision to be sterilized” violated this right to
health care services.6

e Article 16(1)(e) grants a right to “decide freely
and responsibly on the number and spacing of

children and to have access to the information,
education and means” to do so. Sterilization
without a woman'’s full and informed consent
“must

be considered to have permanently deprived her
of her natural reproductive capacity,” thereby
violating this right.”

WHAT THE GOVERNMENT MUST DO NOWS3

The CEDAW Committee called on Hungary to pro-
vide financial compensation to A.S. for the rights vio-
lations that she suffered. In addition, the Committee
recommended that the state:

e Ensure that both public and private health care
providers understand and respect the provi-
sions of CEDAW and the Committee’s general
recommendations pertaining to women’s access
to heath care services and information. The
Committee highlighted the following principles:

0 compulsory sterilization and abortion nega-
tively affect women’s physical and mental
health and violate their rights to reproductive
autonomy;

o women must be able to make informed deci-
sions about contraceptive use, and must
have access to sexuality education and fam-
ily planning services;

o women have the right to be fully informed

of their options in agreeing to treatment,
including potential benefits, adverse effects,
and alternatives; and

o states should ensure access to quality health
care for women, which should be delivered
in a way that ensures informed consent,
respects a woman'’s dignity, and is sensitive
to her needs and perspectives. 9

¢ Review domestic legislation on the issue of
informed consent and ensure that this legislation
conforms to international human rights and
medical standards.

e Monitor public and private health centers,
including hospitals and clinics, to ensure that no
sterilization procedures are carried out without
the patient’s informed and voluntary consent.

THE IMPACT OF THE CASE AND WHAT IT
MEANS FOR WOMEN'’S HUMAN RIGHTS

The CEDAW Committee’s decision in A.S. v. Hungary
marks the first time that an international human
rights tribunal has held a government account-
able for failing to provide necessary information to

a woman to enable her to give informed consent to
a reproductive health-related medical procedure.

It affirms that the right to health includes the right
to information about health, and that health-related
information is critical to the enjoyment of the rights
to life, autonomy in decision making, and all other
reproductive rights of women and girls. The impact
of the CEDAW Committee’s decision has implications
throughout the Central and East European region,
where forced and coerced sterilization of Roma
women has recently been exposed.10 The decision
also extends beyond sterilization. According to this
decision, women have a right to make autonomous,
informed decisions about any of their reproductive
health concerns and states are responsible for pro-
viding the information and advice that will enable
women to make such informed decisions. Practices
that limit this right violate CEDAW.

Specifically, the CEDAW Committee’s decision does
the following:

With respect to Article 10(h): Right to Information
and Advice on Family Planning

CEDAW protects a woman's right “to specific infor-
mation on sterilization and alternative procedures for
family planning in order to guard against such
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an intervention being carried out without ... a fully
informed choice.”!! OThe decision explains that coun-
seling on family planning and contraceptives “under
stressful and ... inappropriate conditions” violates
women’s rights. As such, the decision affirms the right
to comprehensive information and advice on family
planning and makes clear that states are responsible for
providing this.

With respect to Article 12: Access to Health Care
Services

Access to health care services includes access to infor-
mation about health and the ability to make informed
decisions about one’s health care. The Committee
emphasizes that the “appropriate [health-care] ser-
vices” that the Convention refers to are those “services
that are delivered in a way that ensures that a woman
gives her fully informed consent.”12 The decision also
explains that to ensure “informed consent,” a patient
must receive information that she can understand and
be “provided ... with thorough enough counselling and
information ..., as well as alternatives, risks and ben-
efits, to ensure that [she] could make a well-considered
and voluntary decision.”13

In determining whether A.S. had given her informed
consent, the CEDAW Committee noted that A.S.’s sig-
nature on the consent form did not, under the circum-
stances, constitute consent. Instead, the Committee
looked to the circumstances surrounding the surgery—
such as A.S.’s physical and mental condition at the time
the consent form was signed, the limited amount of
time during which A.S. could have received counseling,
and the fact that the word “sterilization” was written in
a language A.S. did not understand—and determined
that under these circumstances, “it is not plausible that
... hospital personnel provided [A.S.] with thorough
enough counselling and information.”14 Accordingly, a
signature alone cannot be used to determine whether
a patient has given her informed consent; the circum-
stances under which consent is given must be consid-
ered to establish whether the consent is “informed.”

With respect to Article 16(1)(e): Right to Decide on the
Number and Spacing of Children

Women have the right to decide autonomously about
the number and spacing of their children. The CEDAW
Committee determined that, in sterilizing A.S. without
her informed consent, Hungary “must be considered to
have deprived her of her natural reproductive capacity,”
violating Article 16(1)(e). In its general recommenda-
tions, the CEDAW Committee has noted that other coer-

cive practices—including forced pregnancies, forced
abortions, mandatory testing for sexually transmitted
diseases, or mandatory pregnancy testing as a condi-
tion for employment—similarly “violate women'’s rights
to informed consent and dignity,”!5 and may “[infringe]
on the right of women to decide on the number and
spacing of the bir children.”16 According to the CEDAW
Committee’s decision, informed consent needs to

be obtained for any medical procedure that limits a
woman'’s right “to decide freely and responsibly on the
number and spacing of [her] children,”\7 not just for
sterilization procedures.

RECENT DEVELOPMENTS

The European Roma Rights Center and the Center

for Reproductive Rights have continued to pursue
implementation of the decision, including advocacy
efforts with the CEDAW Committee during its 39th ses-
sion, in July 2007, when Hungary was reviewed by
the Committee. Following this session, the Committee
issued concluding observations to Hungary that
addressed the issue of lack of implementation of the
A.S. v. Hungary decision.

Concluding Comments of the Committee on the
Elimination of Discrimination against Women: Hungary
[CEDAW/C/HUN/CO/6, 10 August 2007]

Paragraph 8: The Committee is concerned that the
State party has not implemented the Committee’s rec-
ommendations, and specifically the recommendation
to provide appropriate compensation to Ms. A.S., to
review its domestic legislation pertaining to the princi-
ple of informed consent and ensure its conformity with
international human rights and medical standards,
and monitor public and private health centres which
perform sterilization procedures, as contained in its
views under the Optional Protocol to the Convention
in respect of communication No. 4/2004, Ms. A.S. v.
Hungary. The Committee is further concerned about
the reasons given by the State party for non-payment
of compensation to Ms. A.S. The Committee recalls
that, in accordance with article 7 of the Optional
Protocol, the State party is under an obligation to

give due consideration to the views of the Committee,
together with its recommendations.

Paragraph 9: The Committee urges the State party

to reconsider its stance on the Committee’s views in
respect of communication No. 4/2004, Ms. A.S. v.
Hungary, and to provide appropriate compensation to
Ms. A.S.
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RELEVANT HUMAN RIGHTS FRAMEWORK

The CEDAW Committee relied upon a number of CEDAW provisions in deciding this case. It is worth not-
ing that the standards set forth in CEDAW are recognized in other international and regional human rights
instruments.

Convention on the Elimination of All Forms of Discrimination against Women:

Article 10(h)—States shall ensure “[alccess to specific educational information to help ensure the
health and well-being of families, including information and advice on family planning.”

Article 12—States shall ensure “access to health care services, including those related to family
planning.”

Article 16(1)(e)—Women have the right “to decide freely and responsibly on the number and spac-
ing of their children and to have access to the information, education and means to enable them to
exercise these rights.”

General Recommendation No. 21—*In order to make an informed decision about safe and reliable
contraceptive measures, women must have information about contraceptive measures and their
use, and guaranteed access to sex education and family planning services.”

General Recommendation No. 24 —"Acceptable [health-care] services are those that are delivered
in a way that ensures that a woman gives her fully informed consent. ... States parties should ...
ensure timely access to the range of services that are related to family planning ... including infor-
mation and counseling on all methods of family planning.”

European Convention on Human Rights and Biomedicine —“An intervention in the health field may
only be carried out after the person concerned has given free and informed consent to it. This per-
son shall beforehand be given appropriate information as to the purpose and nature of the interven-
tion as well as on its consequences and risks. The person concerned may freely withdraw consent
at any time.” [Article 5]; “Everyone has the right to respect for private life in relation to information
about his or her health. Everyone is entitled to know any information collected about his or her
health.” [Article 10]

Other International Human Rights Law:

International Covenant on Civil and Political Rights —"Everyone shall have the right to freedom of
expression [including the] freedom to seek, receive and impart information." [Article 19(2)]

Convention on the Rights of the Child—States shall “develop preventative health care, guidance for
parents and family planning education and services.” [Article 24(2)(f)]

Committee on Economic, Social and Cultural Rights, General Comment No. 14 —“The Committee
interprets the right to health [as extending] to the underlying determinants of health, such as ...
access to health-related education and information, including on sexual and reproductive health.”
[Paragraph 11]

Regional Human Rights Treaties:

African Charter on Human and Peoples’ Rights —"Every individual shall have the right to receive
information.” [Article 9(1)]

Protocol to the African Charter on Human and Peoples’ Rights on the Rights of Women in Africa—
States “shall ensure that the right to health of women, including sexual and reproductive health is
respected and promoted [including] the right to be informed on one’s health status [and] the right
to have family planning education.” [Article 14]
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