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Abstract

There are major disparities in the provision of palliative care around the world. In recent
years, a statement of advocacy and objective has been repeatedly articulated that the provision
of palliative care is a human right. This article examines the foundation for this assertion in
the context of international human rights law. The strengths and weaknesses of this assertion
are examined. The nature of both the right and, correlatively, the obligation on individual
governments is discussed. ] Pain Symptom Manage 2007;33:494—499. © 2007 U.S.

Cancer Pain Relief Committee. Published by Elsevier Inc. All rights reserved.
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Introduction

Death is inevitable. The provision of good
health care at the time of death is less so.
Throughout the world, there are wide dis-
parities in the capacity, resources, and infra-
structure devoted to the care of people with
life-limiting illnesses. The majority of countries
have neither formal palliative care policies nor
integrated palliative care services, do not meet
basic international guidelines in the provision
of palliative care, and have legislation or
policies whose effect restricts the availability
of opioids for medical purposes.

In 1992, Margaret Somerville, a preeminent
scholar of medical law, wrote a seminal paper
arguing that the relief of suffering is a common
goal of both medicine and human rights, and
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that the relief of the pain and suffering of ter-
minally ill patients is a human right.l In recent
years, that term has entered the discourse:
a Standing Committee of the Canadian
Senate,2 The Cape Town Declaration,S the
European Committee of Ministers,* the Inter-
national Working Group (European School
of Oncology),” Pope Benedick XVL’ and
The Korea Declaration” have all asserted that
palliative care is a fundamental human right.

What, if any, are the foundations for articu-
lating such a right? This article will address
one answer to that question: palliative care as
an international human right.

The Foundations of a Right
to Palliative Care

The statement that “Palliative Care is a hu-
man right” is a powerful one. Does this asser-
tion have any foundation beyond rhetoric?
Famously, Jeremy Bentham described the artic-
ulation of rights without legal foundation as
“nonsense on stilts.” Is the assertion that there
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is a right to palliative care “nonsense on stilts?”
What, if any, are the foundations of legal rights
to palliative care?

Legal Rights to Palliative Care

Depending on the jurisdiction in which they
live, patients with life-limiting illnesses may
have a constellation of legal rights underlying
both pain management and palliative care.
Health rights derived from national constitu-
tions,8 the law of negligence,9 judicial state-
ments on the basis of public interest,'” and
domestic legislation'' have emerged over the
last two decades. They are not within the scope
of this article, which is principally concerned
with palliative care in the context of interna-
tional human rights. Any broader discussion
of the legal rights founding the provision of
palliative care would need to include a discus-
sion of these developments.

The International Human Right
to Health Care

The International Covenant on Economic,
Social, and Cultural Rights (ICESCR) states:

Article 12.1. The State Parties to the pres-
ent Covenant recognise the right of ev-
eryone to the enjoyment of the highest
attainable standard of physical and men-
tal health.

2. The steps to be taken... to achieve the
full realisation of this right shall include
those necessary for:

... d) The creation of conditions which
would assure to all medical service and
medical attention in the event of
sickness.'?

In addition, the right to health is articulated
in several other international covenants.'”

It is important to emphasize several aspects
of this right to health. First, the right is not ab-
solute, to be fulfilled immediately. At its incep-
tion, there was a clear recognition that
resources varied significantly throughout the
world. Rights articulated in this Covenant
were seen as aspirational—rights to be
achieved progressively over time to the maxi-
mum capacity of each signatory nation state.
Second, the Covenant imposes obligations

solely on governments that are signatories. It
does not obligate private citizens, including
health professionals. Finally, there is no appeal
process or mechanism for complaint. Never-
theless, signatory nations are expected to regu-
larly report to a committee overseeing the
Covenant.

There is no express right to palliative care in
these United Nations documents. Neverthe-
less, the World Health Organization defines
both health and palliative care broadly. Health
includes the health of people with life-limiting
illnesses. The provision of palliative care,
where appropriate, is one part of a continuum
of health care for all persons. Therefore, an ar-
gument can be made that a right to palliative
care can be implied from the overall interna-
tional human right to health. Assuming that
a right to palliative care can be implied from
the overall international human right to
health, what, correlatively, is the content of
the obligation?

The Content of the Obligation
The ICESCR Committee

In 2000, the Committee overseeing
the ICESCR issued a General Comment on
the right to health, stating what it saw as the
“core obligations” of all signatory nations, irre-
spective of resources.'* They include obliga-
tions to ensure access to health facilities,
goods and services on a nondiscriminatory ba-
sis; to provide essential drugs as defined by the
WHO; and to adopt and implement a national
public health strategy. Interpreting this Com-
ment in the context of palliative care, this
would oblige nations to ensure a universal ac-
cess to services, the provision of basic medica-
tions for symptom control and terminal care,
and the adoption and implementation of na-
tional palliative care policies.

The World Health Organization

For palliative care, a further guide to mini-
mum standards expected by the international
community emerges from WHO recommenda-
tions. These include that all countries should
adopt a national palliative care policy, ensure
the training and education of health profes-
sionals and promote public awareness, ensure
the availability of morphine in all health care
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settings, and ensure that minimum standards
for pain relief and palliative care are progres-
sively adopted at all levels of care. The symme-
try is clear: the obligations of governments, as
interpreted by the Committee that oversees
the international right to health, accords ex-
actly with the recommendations of the preem-
inent world health body.

Recognizing the widely divergent capacities
of countries, the WHO set out general recom-
mendations for different resource settings.
For countries with low resource settings,
home-based care is probably the best way of
achieving good quality care. In countries with
medium level resources, services should be
provided by primary health care clinics and
home-based care. In high resource settings,
there is a variety of options, including home-
based care.

International Statements by the Palliative
Care Community

Several international statements have been
made, over recent years, asserting that the pro-
vision of palliative care is a universal right. Col-
lectively, they represent statements of advocacy
and objective. In addition, they provide a sense
of the architecture and content of this pur-
ported right.

Conscious of the appalling unfolding trag-
edy of HIV/AIDS, the poorly met needs of
cancer patients and the inadequacy of govern-
mental response throughout the African conti-
nent, the Cape Town Declaration (2002)
asserted four main propositions:

1. Palliative care is a right of every adult and
child with a life-limiting disease.

2. Appropriate drugs, including strong opi-
oids, should be made accessible to every
patient requiring them in every sub-
Saharan country and at all levels of care.

3. The establishment of education pro-
grams is necessary at all levels of the
learning continuum.

4. Palliative care should be provided at all
levels of care...While primary care is em-
phasized, secondary and tertiary level
teams are needed to lead and foster pri-
mary level care.

In 2004, the International Working Group
(European School of Oncology) released a po-
sition paper, “A New International Framework

5

for Palliative Care.”” It stated that “there
should be free access to palliative care ... for
all cancer patients, as a fundamental human
right.” Based on their definition of palliative
care,”” the ESO Working Group proposed
two further refinements that reflect the levels
at which palliative care can be delivered: Basic
palliative care, which should be provided by all
health professionals, and Specialized palliative
care, to be provided by a trained multiprofes-
sional team to manage persisting and more
complex problems and to provide specialized
educational and practical resources to other
health professionals.

The Korea Declaration emerged from the
2nd Global Summit of National Hospice and
Palliative Care Associations in 2005.” It stated
that governments must “make access to hos-
pice and palliative care a human right.” Specif-
ically, it called on governments to include
palliative care as part of health policy; inte-
grate palliative care training into the curricula
of health professionals; ensure the availability
and affordability of all necessary drugs, espe-
cially opioids; and strive to make hospice and
palliative care available to all citizens in the
setting of their choice.

Another significant international statement
that has clear implications for the provision
of palliative care was the Montreal Statement
on the Human Right to Essential Medicines
(2005).'° The Statement expressly linked the
international right to health with the universal
access to these essential medications.

In his message for the 2006 World Day for
the Sick, Pope Benedick XVI stated that an
essential emphasis of palliative care was the
preservation of human dignity. His Holiness
expressly stated that the provision of palliative
care services was a human right: “...it is neces-
sary to stress once again the need for more pal-
liative care centers, which provide integral care,
offering the sick the human assistance and spir-
itual accompaniment they need. This is a right
belonging to every human being, one which we
must all be committed to defend.”®

Synthesizing these sources (the Committee
that oversees the international right to health,
the WHO and the international palliative care
community), a consensus on the content of
the obligation on individual governments in
relation to palliative care appears to be
emerging.
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What Are the Difficulties in Promoting
a Human Right to Palliative Care?
The Concept of Health as a Right

In recent years, a considerable body of liter-
ature has concentrated on the right to health,
especially in the context of the significant in-
equalities in access to health care throughout
the world. Indeed, to Mann, a pioneering the-
orist in this area, the promotion and protec-
tion of human rights and health are
“inextricably linked.”'” Other theorists have
been critical of the concept of an individual
“right to health,” describing it as illusory,'®
meaningless,19 or, in the context of a world
with limited resources, unattainable.?’ Others
have emphasized the provision of health care
in terms of equality and social justice,21 or as
a foundation of the capability of leading
a healthy life.”>**

Despite these debates, critical links have
been made between health and human rights
by academia, governments, nongovernmental
organizations, and international bodies, in-
cluding agencies of the United Nations. These
connections have been directed to advocacy,
the provision of services, research, and defin-
ing health policy. Catalysts for these linkages
have included the HIV/AIDS pandemic, wom-
en’s health issues, and gross human rights
violations in the Balkans and Africa. [See
the first WHO Global Strategy for the
Prevention and Control of AIDS (1987). Both
the International Conference on Population
and Development (1994) and the Fourth
World Conference on Women (1995) resulted
in consensus documents expressly linking
health and human rights. Similarly, statements
by the UN Human Rights Commission and the
Special Rapporteur for Human Rights on the
international Right to Health have had, as
their foundation, the promotion of health as a
human right.]

The Danger of Arguing in Isolation

The World Health Organization and multi-
ple international statements on palliative care
have recognized the stark reality: at a global
level, specialist palliative care services are
rarely available and that in the majority of
countries, only the most basic, home-based
care is being provided. Clearly, this has impli-
cations for any discussion of palliative care as

a universal right. Indeed, when one examines
the provision of palliative care services interna-
tionally, are we not talking about the provision
of simply good health care that includes palliative
care? For if we are focusing on the comfort of
a patient with a life-limiting illness, surely that
must include water, food, a habitable environ-
ment, warmth, bedding, and sanitation as
much as symptom control. Indeed, it would
be artificial to separate a “right to palliative
care” from a general right to health, housing,
water, and sanitation. All are interconnected.
All determine good health, even and including
at the end of life. That interconnectedness was
made expressly by the General Comment on
the Right to Health.*

The Danger of Misinterpretation

In promoting a human right to palliative
care, there is an immediate problem with inter-
pretation. What exactly does such a right
mean? A right to an integrated palliative care
service? The right of access to a palliative
care inpatient unit? A right to demand any in-
tervention or resource the patient or their
family sees fit? The right to a “good” and “dig-
nified” death?

While we are increasingly equipped to deal
with the challenges presented to us as health
professionals, many aspects of serious illness
and death are beyond our control. The right
to palliative care can only mean a reasonable
and proportionate response to the needs of pa-
tients. It can never mean an absolute guaran-
tee that suffering will never occur. If an
international obligation was expected at that
level, no government could meet it. Equally,
at an individual perspective, if the right was
placed at a level of perfection, no health pro-
fessional could possibly fulfill their responsibil-
ity to fulfill that right.

Enforcement of the Right

Other significant limitations to the interna-
tional human right to health are the issues of
adherence and enforcement. The Committee
overseeing the Covenant has no powers of en-
forcement or sanction. Nevertheless, it does
have a moral and persuasive capacity. It could
reinforce statements already made by other in-
ternational bodies, including the WHO and
the International Narcotics Control Board,
recommending that countries liberalize opioid
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laws and report the true opioid requirements
of their population. Furthermore, the Com-
mittee could remind signatory nations of their
core obligations with respect to health in the
context of palliative care.

Another significant agent for persuasion,
education, and advocacy is the office of the
Special Rapporteur of the Human Rights Com-
mission on the right to health. According to its
founding resolution, the Special Rapporteur
can receive complaints alleging violations of
this right and correspond with the relevant
governments to clarify and invite comment
and, where appropriate, remind governments
of their obligations under international law.

Conclusion

Given the enormous unmet needs of pa-
tients with life-limiting illnesses in the world,
it is not surprising that advocates have pro-
moted the provision of palliative care as a hu-
man right. Indeed, those statements have
emerged in an era where links are being gener-
ally made between health and human rights. A
human right to palliative care may be implied
from the international right to health care.
However, that right should not be seen in iso-
lation. If the goal is freedom from unnecessary
suffering, then the provision of all possible
measures to ensure that relief is met must be
present—including adequate housing, nutri-
tion, water, and sanitation. For the progressive
fulfillment of a human right to palliative care,
much will be required: flexible and creative
public policy, greater access to opioids for
medical purposes, tireless advocacy, compre-
hensive education, professional leadership,
and continued calls upon individual compas-
sion for this most vulnerable group of people.
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