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I.
Introduction and Scope of Research


Limitation clauses (or “clawback” clauses) suspend or restrict guaranteed rights to which they apply and appear in numerous international covenants and national constitutions.
 They are distinct from derogation clauses because they allow states to breach obligations to uphold certain rights for reasons unrelated to war or public emergency.
 Limitation clauses typically stipulate that the restriction of constitutional or human rights should be done through enacting a “law” and said law must be “necessary” or “reasonably required” to accomplish certain specified social or public goals.
 This memo will review national and international documents that contain limitation clauses and discuss judicial interpretation of the appropriate reach of these legal restrictions of rights, with special emphasis on limitations to protect the public’s health.   

Section II of the memo presents the methodology used to investigate limitation clauses and judicial interpretation. The LexisNexis database, ConstitutionFinder and the Office of the United Nations High Commissioner for Human Rights were the primary sources of information. Section III presents research findings about which documents contain limitation clauses, their formulation and the way that these terms have been interpreted. 
Almost every constitutional guarantee of certain rights attaches limitations to the breadth of those rights in an effort to balance the interests of the individual with those of the state when certain conditions arise. Courts frequently examine state action to assess whether or not certain restrictions on a right are permissible. The constitutionality of state action often turns on whether the legislation is a) necessary; b) impinges only minimally upon rights (the least restrictive alternative); c) demonstrates proportionality in the relationship between means and clearly stated objectives (“legitimate aims”) and d) is consistent with other fundamental rights and non-discriminatory in purpose and practice. The interpretation of limitation clauses will also be influenced by whether courts operate in accordance with common law or pursuant to judicial review of a constitutional bill of rights.  
This review suggests that national high courts and international tribunals may show great deference to state actors who invoke limitation clauses as justification for infringing upon broadly-recognized individual rights or they may find that state actors have failed to meet one or all of the requirements for limiting fundamental rights. In light of these mixed rulings
, some scholars argue that limitation clauses significantly diminish the guarantee of certain freedoms expressed in national and international rights documents. 
Limitation on Rights in the Public Health Context

Public health law is “the study of the legal powers and duties of the state, in collaboration with its partners, to ensure the conditions for people to be healthy and of the limitations on the power of the state to constrain, for the common good, the autonomy, privacy, liberty, proprietary, and other legally protected interests of individuals.”
 Public health legislation around the world now authorizes a wide range of social distancing powers and compulsory screening, examination and treatment measures to protect the public’s health. In addition, public health law provides for the possibility of some limited emergency measures.

In the United States, state police powers refer to the inherent authority of state government to use laws and regulations to protect and promote public health, safety, welfare and morals, subject to constitutional limitations.  The limitations on the state police power have been set through cases dating back to the early 1900s.
 The primary restrictions that courts have developed to protect the interests of the individual against state intervention include a) necessity (the epidemiologic assessment of actual or perceived health threat); b) reasonableness (effectiveness of intervention and least restrictive alternative); c) procedural due process rights (notice, hearing, counsel, appeal); and d) non-discrimination.
  
The European Commission (EC) is responsible for the coordination of epidemiological surveillance of disease between European Union (EU) member states and for regulating matters such as case definitions, disease notification and development of disease networks across Europe.
 The EC is assisted by the European Centre for Disease Control (ECDC),

which issues protocols on matters of disease reporting and communication of disease information between states and to the EC.
  In spite of EC recommendations to harmonize approaches to public health emergencies, European national plans vary widely in the strategies they have adopted and the public health powers they propose for implementation of those strategies.
  However, all EU states are party to the European Convention for the Protection of Human Rights and Fundamental Freedoms and any person whose Convention rights have been violated by a state party can take a case to the European Court of Human Rights (ECtHR). Rights with particular relevance to public health powers include Article 2 (right to life), Article 3 (an absolute right to freedom from torture and inhumane and degrading treatment), Article 5 (right to 

liberty) and Article 8 (right to private and family life).
 These rights- with the exception of freedom from torture and inhumane treatment- can be limited in the name of public health and are frequently invoked by complainants as the rights that were violated by state actors. While case law relative to public health powers is extremely limited, decisions by the ECtHR indicate that any detention imposed to protect public health must a) comply with the principle of proportionality; b) demonstrate a lack of arbitrariness; c) be the measure of last resort; and d) have as its objective not only protection of the healthy but also care of the ill.

II.
Data and Methodology
National constitutions were obtained using the “ConstitutionFinder” run by the University of Richmond. The Universal Human Rights Index was the main source for locating international and regional covenants and treaties that include limitation clauses, as well as country-specific observations issued by the Human Rights Committee (HRC) about restriction of certain rights and concerns about state action.
 The Office of the High Commissioner of Human Rights was the primary source for locating HRC jurisprudence.
  The European Court of Human Rights database also provided access to case law about limitation clauses.
 The “International Almanac: Constitutional Justice in the New Millenium” (2003) was also referenced for summaries of state interpretation of rights limitations.
 Table 1 summarizes the data collected and its source.
An extensive and systematic search of the LexisNexis database for law review articles about limitation clauses in national constitutions and international documents and their interpretation by courts yielded over 125 pieces of scholarship.
 Each article was reviewed in accordance with the following inclusion criteria (presented in order of consideration): a) extensive discussion of interpretative guidelines that courts have developed; b) reference to and analysis of the disposition of actual cases; c) recent (within the past ten years) scholarship; d) publication in well-known law reviews.  This left approximately 30 articles to be considered and they have been cited throughout the memo. 

Table 1: Data and Sources Consulted, Limitation Clauses and Interpretation
	Data
	Source(s)

	
	

	National Constitutions with General and/or Specific Limitation Clauses

	              Constitution Finder; available at http://confinder.richmond.edu/ 

	
	

	Regional and International Covenants and Treaties w/ Limitation Clauses

	              Universal Human Rights Index; available at                  

                http://www.universalhumanrightsindex.org/en/index.html 

 

	
	

	Judicial Interpretation of Limitation Clauses and
HRC General Comments
	              LexisNexis database; International Almanac; Office of the UN  

              High Commissioner on Human Rights; ECtHR database, available at 

             http://www.lexisnexis.com/lawschool/research/default.aspx 

             http://www.concourt.am/armenian/almanakh/almanac2003/Contents.htm,

             http://www2.ohchr.org/english/bodies/hrc/comments.htm,   

              http://tb.ohchr.org/default.aspx,       

              http://cmiskp.echr.coe.int/tkp197/search.asp?skin=hudoc-en   


III.
Research Findings: Limitation Clauses and Judicial Interpretation

The research findings are divided into four sections. Part A presents analysis of the appropriate scope of state action pursuant to limitations clauses in two documents- the International Convention on Civil and Political Rights (ICCPR) and the European Convention on Human Rights (ECHR). The ICCPR and ECHR have the most developed limitation clause jurisprudence as a result of the work of the United Nations Human Rights Council (HRC) and the European Court of Human Rights (ECtHR), respectively.  These decisions serves as non-binding precedent for other regional and international tribunals faced with judging state restriction of rights based on limitation clauses, as well as for state constitutional courts.  Part B discusses general findings about limitation clauses as they appear in national constitutions around the world.  Part C describes how government action to constrain individual freedom has been interpreted and analyzed in the constitutional courts of several different countries (nations are listed in alphabetical order), with an emphasis on case law related to public health.  Part D discusses the relationship between state and federal powers in the United States to regulate in the interest of public health and fundamental human rights.  The table  in the Appendix displays limitation clauses as they appear in the constitutions of OSI priority countries, along with health-related rights and judicial interpretation of these articles. 
A.
Limitation Clauses in International and Regional Human Rights Documents

International Covenant for Civil and Political Rights (ICCPR)

The ICCPR incorporates limitation clauses in recognition of the fact that there are circumstances under which the state may limit certain rights that are otherwise protected.
 The ICCPR includes limitations on the right to liberty of movement and the freedom to choose a residence (Article 12), the freedom to manifest one’s religion or beliefs (Article 18), freedom of expression (Article 19), the right to peaceful assembly (Article 21) and freedom of association (Article 22) when it is “necessary to protect national security, public order, public health or morals, or the rights and freedoms of others.”
 Necessity, proportionality, the least restrictive alternative and appropriateness are the main criteria for assessing the permissible scope of limitation of the right.
 The Human Rights Committee (HRC) has generated authoritative interpretation of the Covenant’s provisions through the elaboration of general comments and through its mandatory reporting procedure.
 The HRC’s interpretation of the appropriate implementation of the limitation clauses in Articles 12, 18, and 19 are found in General Comments 27, 22, and 10, respectively. The Committee has not issued General Comments about limitations of the right to peaceful assembly (Article 21) and the freedom of association (Article 22). 
General Comment 27 states that the law restricting freedom of movement guaranteed in Article 12, paragraph 1 must specify the legal norms upon which the restriction is founded.
  The law must use “precise criteria” for imposition of the restriction and must not leave its application to the discretion of those charged with its execution.
 The restrictions must be necessary to serve the permissible purposes for limitation (public order, public health or morals or the rights and freedoms of others) and meet the test of proportionality.
 There is no specific definition of proportionality but in the case of freedom of movement, the Comment notes that it would not be satisfactory to restrict the movement of an individual on the grounds that he or she has “State secrets” but it would be permissible to limit movement on national security grounds or on reservations for indigenous or minority communities.
 Paragraph 17 of General Comment 27 delineates the restrictions on freedom of movement that the HRC was most concerned about, such as laws that require citizens to seek permission to move or the imposition of excessively high fees to obtain a passport.
 The most recent HRC concluding observations of country reports that touch on potential Article 12 violations have called into question state practices that require relocated persons to provide identification documents before they can enter reserves.
  
General Comment 22 states that the limitation on freedom to manifest religion or belief for reasons of public safety, public order, health or morals in Article 18, paragraph 3 is to be strictly interpreted with attention to the principles of proportionality and non-discrimination.
  Strict interpretation in this instance means that national security is not a permissible reason for restricting freedom of religious belief and expression even if this is an acceptable reason for limiting other rights in the ICCPR.
 Further, “limitations on the freedom to manifest a religion or belief for the purpose of protecting morals must be based on principles not deriving exclusively from a single tradition.”
 The requirement that morals are derived from more than one tradition is indicative of a desire to avoid restrictions that are discriminatory in nature. 
Some of the most recent HRC jurisprudence about Article 18, paragraph 3 involves the depiction of religion and its adherents in the media.
 The Muslim community in Denmark brought a complaint against the Danish newspaper ‘Jyllands-Posten’ for publication of illustrations of the prophet Mohammad that some who practiced Islam found offensive. After Denmark authorities determined that no violation had occurred given the need to protect a free press and freedom of expression, the Islamic community brought its case to the HRC, alleging that the failure to find wrong-doing by Danish authorities had given license to non-Muslim Danes to discriminate against and engage in defamatory speech towards Danish Muslims. The HRC determined that the communication was not admissible without discussing the merits of claim.   

The freedom of expression protected in Article 19 of the ICCPR is viewed as “carry[ing] special responsibilities” and as such is subject to restrictions based on national security, public order or morals. General Comment 10 reiterates what is written in the ICCPR and does not provide examples of permissible or impermissible restrictions on freedom of expression but it does stress that the “core” of the right must not be jeopardized by state-imposed limitations.
  However, the HRC has expressed its views on limitations of this right in several cases. In Faurisson v. France the plaintiffs challenged the Gayssot Act of 1990.
 The Gayssot Act amended freedom of the press laws to make it an offense to contest the existence of the category of crimes against humanity as defined in the London Charter of August 8, 1945. The HRC sought to determine if the conditions necessary for restrictions on freedom expression were present in order to justify the Gayssot Act.
 The Committee held that the restrictions of the Gayssot Act were justified because they were provided by law, addressed the aims set out in Paragraph 3(a) and (b) of Article 19, and were necessary to achieve the legitimate purpose of curbing racism and anti-semitism.

Other HRC cases involving Article 19 have required interpretation of what constitutes a legitimate purpose for restriction.
 In Hertzberg and Others v. Finland, the HRC considered a case in which the Finnish government invoked public morals to justify its restrictive actions on the media.
 The HRC found no violation of Article 19, having reasoned that state actors must be given a certain “margin of discretion.”
 In analyzing this case, McGoldrick commented that the HRC did not attempt to establish any standard of international morality, but only stated that "there are no universally applicable moral standards."
 There was also no consideration on the part of the Committee of the necessity of the restrictions imposed.
The most recent HRC decision involving Article 19, paragraph 3 was delivered in a case brought against the Sri Lankan government by complainant who claimed that he was unfairly punished for expressing his views about the Supreme Court in his country.
 He claimed that the “necessity” component of permissible restriction of freedom of expression was missing in this instance. The Sri Lankan government claimed that a restriction on freedom of expression to prevent incidents of contempt of court was a reasonable and necessary to preserve the respect and reputation of the court, as well as to preserve public order and morals. Chapter III of the Sri Lankan Constitution provides that the exercise of the right to freedom of expression is subjected to restrictions as may be prescribed by law, which includes contempt of court. The Committee determined that the sentence of two years of rigorous punishment was “disproportionate to any legitimate aim under article 19, paragraph 3.”
 The notion of proportionately seems to have been the most important consideration in this case.  
European Convention on Human Rights
In 1950, the Council of Europe adopted the European Convention on Human Rights and Fundamental Freedoms (ECHR) and it set up a system of rights as well as specific limitations.
 Limitations affect the rights guaranteed in Articles 8 through 11 of the Convention.
 These restrictions must be a) in accordance with the law, b) pursue one of the specific aims described, c) be necessary in a democratic society and d) demonstrate proportionality. The grounds for restrictions of rights are provided in Article 8(2)- right to respect for private life and family; Article 9(2)- freedom of thought, conscience, and religion; Article 10(2)- freedom of expression; and Article 11(2)- freedom of peaceful assembly, association, and the right to form and to join trade unions. For example, Article 8(2) states that:
“There shall be no interference by a public authority with the exercise of this right, except such as in accordance with the law and is necessary in a democratic society in the interests of national security, public safety or the economic well-being of the country, for the prevention of disorder or crime, for the protection of health or morals, or for the protection of rights and freedom of others.”

The European Court of Human Rights (ECtHR) supervises forty-six states' compliance with human rights obligations and has developed solid doctrine for interpretation of limitation clauses, especially for making a determination about whether or not interference with a right is in compliance with the requirements set out in the limitation clause.
 I review each of these phrases in turn.
“In accordance with law”

"In accordance with the law" (or “prescribed by law”, “provided for by law”) means that restrictions must have an adequate basis in domestic law; the domestic law in turn must satisfy ECHR requirements.
 The ECHR requires that interference with a right be carried out through domestic law that provides a reasonably precise delimitation of circumstances and procedures, causing the restriction on a person's freedom to act to be sufficiently foreseeable. The domestic law must also be compatible with the idea of the rule of law so as to shield against the abuse of power and arbitrariness.
 In Sunday Times v. United Kingdom (No. 1), the ECtHR first interpreted the "prescribed by law" requirement.
 The Court reasoned:

“The law must be adequately accessible, i.e., the citizen must be able to have an indication that is adequate in the circumstances of the legal rules applicable to a given case ... [A] norm cannot be regarded as 'law' unless it is formulated with sufficient precision to enable the citizen to regulate his conduct: he must be able ... to foresee, to a degree that is reasonable in the circumstances, the consequences which a given action may entail.”

The Court recognized the difficulty inherent in drafting laws with sufficient specificity to place citizens on notice in all circumstances and went on to state that:
“…whilst certainty is highly desirable, it may bring in its train excessive rigidity and the law must be able to keep pace with changing circumstances. Accordingly, many laws are inevitably couched in terms which, to a greater or lesser extent, are vague and whose interpretation and application are questions of practice.”

“Legitimate aim”

The specific or “legitimate aim” criterion essentially requires that the authorities act to achieve a goal specified in the limitation clause when restricting rights.
 Legitimate interests include national security; territorial integrity and public safety; the economic well-being of the country; the prevention of disorder or crime; the protection of health or morals; the protection of the rights, freedoms, and reputation of others; the prevention of disclosure of information received in confidence; and the impartiality of the judiciary.
 ECtHR case law has demonstrated that although the above-mentioned purposes are sometimes expressed in vague terms, they are interpreted fairly easily because they must be closely related to the third requirement of the measures being "necessary in the democratic society."
 Moreover, these aims cannot be achieved by the state in an uncontrolled or absolute way.  In Klass v. Germany, the ECtHR held that the contracting states do not enjoy "an unlimited discretion to subject persons within their jurisdiction to secret surveillance."

 
The third prerequisite is that the limiting measure be "necessary in a democratic society."
  The Court summarized its jurisprudence regarding this requirement in Silver v. United Kingdom:

(a) the adjective 'necessary' is not synonymous with 'indispensable,' neither has it the flexibility of such expressions as 'admissible,' 'ordinary,' 'reasonable,' or 'desirable";

(b) the Contracting States enjoy a certain but not unlimited margin of appreciation in the matter of the imposition of restrictions, but it is for the Court to give the final ruling on whether they are compatible with the Convention;

(c) the phrase 'necessary in a democratic society' means that, to be compatible with the Convention, the interference must, inter alia, correspond to a 'pressing social need' and be 'proportionate to the legitimate aim pursued';

(d) those paragraphs of ... the Convention which provide for an exception to a right guaranteed are to be narrowly interpreted. 
 
Handyside v. United Kingdom dealt with freedom of expression and is probably the most cited case exploring the meaning of the term "necessary in a democratic society."
 The adjective “necessary” was deemed to imply the existence of “pressing social need.”
 The Court went on to reiterate the need for states to act in good faith when applying restrictions, which the Court must assess through a test of proportionality relative to legitimate aims.
 This review suggests that the Court was establishing an analytical framework for limitations of rights that is quite similar in purpose and scope of inquiry to the rational basis standard of review applied by federal courts in the United States.
The ECtHR addressed the issue of restrictions based on public morals in the Sunday Times case: "The view taken by the Contracting States of the 'requirements of morals' ... 'varies from time to time and from place to place,' and 'State authorities are in principle in a better position than the international judge to give an opinion on the exact content of these [moral] requirements.'"
 However, the majority found the appropriate “margin of appreciation” for state authority to be narrower than in Handyside. The court concluded that interference could not be justified under Article 10(2) of the ECHR because the social need was not "sufficiently pressing to outweigh the public interest in freedom of expression," the restraint was not "proportionate to the legitimate aim pursued," and it was "not necessary in a democratic society for maintaining the authority of the judiciary."

Proportionality

The principle of proportionality- an important criterion for assessing whether an interference with a right is "necessary in a democratic society"- has been used by the ECtHR, the European Court of Justice, and by many national constitutional courts.
 The courts have used the proportionality test as a means of controlling the breadth and reach of state restriction of rights; it serves to balance the legitimate purpose of the state with individual rights in each case brought before the judiciary.
 The proportionality principle was first adopted by the ECtHR in 1968 in their decision in the Belgian Linguistic case. The case dealt with Article 14 - the prohibition of discrimination- and the Court held that "Article 14 is likewise violated when it is clearly established that there is no reasonable relationship of proportionality between the means employed and the aims sought to be realized."
 In Dudgeon v. United Kingdom, the Court concluded that the government failed to justify its legislation criminalizing "buggery" because whatever benefits might have flowed from the law did not outweigh its disadvantages, as required by the principle of proportionality.
 The court emphasized the fact that the legislation targeted the "most intimate aspect of private life."
 
B.
Limitation Clauses in National Constitutions


Most governments restrict basic rights through general or specific limitation clauses in the constitution. General limitation clauses are an overarching expression of the government’s ability to restrict freedoms while specific limitation clauses attach to particular rights. Whether general or specific, the limitation of fundamental rights for public and social reasons is an extension of the State’s responsibility to secure the liberty and freedom of all. A limitation clause provides for potential governmental imposition on individual rights to benefit other individuals, the community or society.
 Courts typically employ a proportionality test and consider the necessity of state action to determine the constitutionality of restriction.
 In all cases rights must be restricted by a specific law and said law “must apply generally and not solely to an individual case” or in essence be non-discriminatory.
 In most cases, courts will require that any move to restrict rights be necessary, minimally restrictive, non-discriminatory, and proportionate when viewed in relation to explicit state objectives. Some drafters chose to be more specific than others in the limitation of rights and freedoms. For example, the German constitution dedicates Article 19, Restriction of Basic Rights, to the circumstances that must accompany any restriction of basic rights. Article 19 states that:

“Insofar as under this Basic Law a basic right may be restricted by or pursuant to a law, the law must apply generally and not solely to an individual case. Furthermore the law must name the basic right, indicating the Article. In no case may a basic right be infringed upon in its essential content. The basic rights apply also to corporations established under German Public law to the extent that the nature of such rights permits. Should any person's right be violated by public authority, recourse to the court shall be open to him. If no other court has jurisdiction, recourse shall be to the ordinary courts.”

C.
Country-Specific Cases and Interpretation
Judicial Interpretation in Canada


Canadian lawmakers adopted the constitutionally-entrenched Canadian Charter of Rights and Freedoms (“The Charter”) in 1982 and it guarantees several different categories of rights.
 The Charter contains a general limitation clause in Section 1 which states that, “The Canadian Charter of Rights and Freedoms guarantees the rights and freedoms set out in it subject only to such reasonable limits prescribed by law as can be demonstrably justified in a free and democratic society.” 
 Canada follows a parliamentary model but the judiciary has been given an explicit constitutional mandate to interpret rights and to grant appropriate remedies, which can include the nullification of legislation.
  The Supreme Court has focused on a two questions when evaluating claims that invoke the general limitations clause: one is whether a right has been infringed and the other is whether the restriction is justified.
 Janet Hiebert argues that this judicial approach “ensures that courts systematically ascertain whether legislation is sufficiently important to restrict rights and, if so, to determine whether the legislation impinges only minimally on rights and exhibits rationality and proportionality between the legislation's objectives and means.”

Judicial Interpretation in Georgia
International documents are important in the practice of the Constitutional Court of Georgia although case law from international tribunals is non-binding.
 The Constitutional Court frequently makes reference to ECtHR decisions and relies upon the same analytical framework to determine the constitutionality of state action. State restriction of certain human rights and freedoms must be prescribed by law, serve legitimate state aims, adhere to the principle of proportionality and be necessary for a democratic society.
 In a case involving the limitation of freedom of assembly and association guaranteed in the constitution, the Court held that the legislator has right to restrict the exercise of these rights in the interest of national security or public safety.
 
Judicial Interpretation in Germany
The German Constitutional Court determined that the legislature can legitimately restrict individual freedom of action based on “the Basic Law or by ‘fundamental constitutional principles' but also by every legal provision that is formally and substantively compatible with the Basic Law."
 The “substantive compatibility” component of rights restrictions will turn on whether the Court views the legislative measure as consistent with the principle of proportionality.
 Based on this test the Court determined that the obligation of motorcyclists to wear safety helmets was “reasonably necessary” to avoid the costs of accidents to the public and that the duty was not disproportionate.  The proportionality test does not always yield a result in favor of government action.  In the “Secret Tape Recording case” the Court held that "even overriding community interests cannot justify a violation of the absolutely protected core sphere of private life; a balancing process in accordance with the principle of proportionality is not to be performed."
 
In a slightly different case, the Court addressed the issue of whether the desecration of the German flag was protected by the constitutional right to freedom of speech and the right to artistic freedom as they appear in Articles 5(1) and 5(3), respectively. Limitations attach to Article 5(1) but not to Article 5(3). However, the Court determined that although Article 5(3) is not explicitly restricted, it may be limited by other constitutional regulations that promote orderly human co-existence and desecration of the flag was prohibited even without a limitation clause on freedom of artistic expression.

Judicial Interpretation of Russian Federation Constitutional Court
Specific limitation clauses appear in Section 1, Chapter 2 of the Russian Federation Constitution in relation to Articles 23, 24, and 25.
 Vladimir Strekozov suggests that proportionality and legitimate state aims are key considerations for the Russian Constitutional Court as they consider the constitutionality of state restrictions of rights.

Judicial Interpretation in South Africa

The South African Constitution has a general limitations clause which says that the rights in the Bill of Rights may be limited by a law of general application which is reasonable and justifiable in an open and democratic society based on dignity, freedom, and equality.
 The provision then sets out the factors that must be taken into account during the balancing exercise. Though not exhaustive, they include the nature of the right that is infringed, its value in a democratic society, the public purpose served by the measure that has been challenged, the extent of the intrusion, the proportional relationship between the intrusion of the rights and the interest to be served, and the availability of less restrictive means to achieve the same objective.  Justice Richard Gladstone has reflected on judicial interpretation of limitation clauses, noting that, “The result is that I earn my living doing a judicial balancing act. Perhaps three out of four of our cases involve balancing. When competing claims and interests are involved, we are compelled to engage in proportionality exercises against the background of the values the Constitution requires us to promote.”

Judicial Interpretation in Sub-Saharan Africa

Limitation clauses in sub-Saharan African constitutions take the same form as restrictions that appear in other national and international documents.
 However, most African jurors interpret constitutional limitation clauses according to common law principles.
  Because rights are residual in the common law tradition- essentially comprised of behaviors that have not been constrained by statute or common law rules- jurors consider whether a claim of right or freedom falls within legally restricted behaviors; if it does, there is no infringement of right and no room for normative arguments about what rights and freedoms should be enjoyed.
 In Republic v. Tommy Thompson Books Ltd., the Supreme Court of Ghana determined that defendant’s conduct fell within the doctrinal boundaries imposed on freedom of the press and thus the defendant’s challenge to a statute criminalizing libel failed.
 The decision to rule against the defendant asserting the right relied in part upon the determination that by virtue of having been imposed by the legislature, the restriction on the right could not be deemed unreasonable.
  However, H. Kwasi Prempeh accurately notes in his assessment of the decision that, “

 “In other words, the primary purpose of a constitutional limitation clause is to limit the governmental restrictions themselves. And the clause does so by indicating the limited ends that the restriction must serve as well as the limited means that it may employ. Thus, in a case involving a claim of right vis-a-vis a governmental restriction of that right, what should be on trial is the governmental restriction, not the constitutional right. The effect of the restriction on the essence of the right is a primary factor in determining constitutionality. The evolving comparative jurisprudence emphasizes the principles of necessity, reasonableness, and proportionality (least restrictive means), as benchmarks that reviewing courts must apply in evaluating the constitutionality of a particular statutory restriction.”
 (emphasis added)

D.
Limitation Clauses and Public Health Law in the United States
Public Health Emergencies and Law 

Public health emergencies encompass a broad spectrum of acute problems, natural or man-made, that threaten the public’s health on a relatively large scale.
 The declaration of disaster or public emergency has several implications for state and federal powers, as it may a) trigger special emergency powers, b) allow for expenditure of emergency funds; and c) waive or modify normal legal requirements. Declaring a disaster or emergency requires a formal legal document or determination made by an authorized official, in accordance with criteria specified by law. Public health officials at the local, state and federal levels have the authority to initiate quarantine and isolation, travel restrictions, contact tracing and medical examinations and treatments to prevent the spread of communicable diseases.
 Public health officials do not have to declare a public emergency to enact these measures.

For state-level emergency declarations, state law determines such factors as a) who can issue a declaration order (governor, state public health official, or local official); b) what factual findings the official must make and procedures the official must follow in issuing a declaration; c) how long a declaration can last before being renewed or before being ratified by the legislature; and d) what emergency powers can be exercised once a declaration is in effect. The breadth of emergency powers varies from state to state.

On the federal level, the Secretary of Health and Human Services can declare a public health emergency covering a designated area.
 The Secretary is authorized to “take such action as may be appropriate to respond to the public health emergency,” including suspending various Medicare and Medicaid requirements, mobilizing the Public Health Service Corps, approving the use of unapproved or experimental drugs, and granting assistance (when funds have been appropriated).
 Pursuant to the request of a governor, the President can declare an emergency under the Stafford Act. This allows the Federal Emergency Management Agency (FEMA) to direct any federal agency, using any federal resources and authorities , to take action “in support of state and local emergency assistance efforts to save lives, protect property and the public health and safety…”
 

Public health emergency laws must initially facilitate the joint efforts of local and state health departments, federal agencies, and public or private health-care facilities.
 Public health officials may engage in range of activities to control private property during these emergencies.  Public health officers may have to redirect medicines from local hospitals and pharmacies; establish priorities for the use of limited stockpiles of pharmaceuticals among the population; temporarily commandeer additional private facilities, such as hotel rooms; and issue orders directing how corpses should be treated.

Extreme Measures and Less Restrictive Alternatives: Quarantine, Isolation and Closing Public Places

The modern definition of quarantine is “the compulsory physical separation, including restriction of movement, of populations or groups of healthy people who have been potentially exposed to contagious disease, or to efforts to segregate these persons within specified geographic areas.”
 Isolation refers to separation and confinement of individuals known or suspected (via signs, symptoms, or laboratory criteria) to be infected with a contagious disease to prevent them from transmitting the disease to others. Historically, quarantine has been recognized as a public health tool to manage some infectious disease outbreaks, from the plague epidemic in the 13th century to the influenza epidemics of the 20th century. However, it has not been used on a large-scale in the United States in the past eight decades.
 Few local and state jurisdictions have established specific policies and procedures to assist officials in deciding whether an individual event merits imposition of quarantine.
 Moreover, although legal powers exist to quarantine in many contexts, the imposition of quarantine is likely to be challenged in courts using modern interpretations of civil liberties that include right to procedural due process. Courts have suggested that, in the event of quarantine, detainees would have to be provided with reasonable amenities to reduce harm (e.g., adequate food, shelter, and medical care).

The Model State Emergency Health Powers Act (MSEHPA or the Model Act) was developed by leading public health law scholars, public health officials, legislators, and attorney generals in the wake of threats of bioterrorism in the form of anthrax and the events of September 11th.
  The Model Act was designed to help state and local government in the United States deal effectively and efficiently with emergency health threats in spite of an extremely fragmented system. The Model Act delineates the ideal scope of state police powers during public health emergencies and the appropriate mechanisms to protect individual rights.
  The suggested safeguards include respect for individual religious objections to vaccination or treatment, the use of the least restrictive alternative to address the threat (i.e., home isolation or quarantine), and hearings prior to isolation or quarantine if possible.
  The authors of the Model Act posit that the restraint of liberty, privacy, or property during a public health emergency could lack justification in several ways: a) the problem being addressed does not exist or is not as serious as believed; b) the measure taken is unresponsive to the problem, or c) the measure is more intrusive or restrictive than necessary to ameliorate the threat.

The Model Act calls for explicit protections to persons in isolation or quarantine that go beyond most existing state laws: the public health authority is affirmatively charged with maintaining places of isolation or quarantine in a safe and hygienic manner; regularly monitoring the health of residents; and systematically and competently meeting the needs of persons isolated or quarantined for adequate food, clothing, shelter, means of communication, medication, and medical care. Orders for isolation or quarantine are subject to judicial review, under strict time guidelines, and with appointed counsel; the Model Act also provides for expedited judicial relief. Finally, it is important to note that in modern times, isolation and quarantine are unlikely to be the most effective means of controlling disease transmission.  Rather, compulsory interventions such as school closures, closure of public places and restriction of mass gatherings, along with disease surveillance and hygiene improvement, have proved effective both in influenza outbreaks and in the SARS epidemic.

APPPENDIX 
Constitutional Limitations of Fundamental Human Rights and Constitutional Rights to Health and Healthcare, by OSI Priority Country

	Country
	Constitutional Limitation of Rights
	Constitutional Health-Related Rights
	Interpretive Guidelines and Notes

	Armenia
	Art. 44: General Limitation 

              Clause
“The fundamental human and civil rights and freedoms established under Articles 23, 24, 25, 26,27 of the Constitution may only be restricted by law, if necessary for the protection of state and public security, public order, public health and morality, and the rights, freedoms, honor and reputation of others.”

	Art. 34: Health and Healthcare
“Everyone is entitled to the preservation of health. The provision of medical services and care shall be prescribed by law.
The state shall put into effect health care protection programs for the population and promote the development of sports and physical education.”

	None found

	Botswana

	Art. 8:  Deprivation of property

Art. 9:  Privacy of home and  

            other property
Art. 11: Freedom of conscience

Art. 12: Freedom of expression

Art. 13: Freedom of assembly  

             and association  

Art. 14: Freedom of movement
“…the imposition of restrictions reasonably required…in the interests of defense, public safety, public order, public morality, or public health...”
	None
	None found

	Georgia
	Art. 22: Freedom of movement
Art. 41: Knowledge of Official 

             State Records on the 

             Individual
“These rights may be restricted only in accordance with law, in the interests of securing national

security or public safety, protection of health, prevention of crime or administration of justice that is

necessary for maintaining a democratic society.”


	Art. 37: Health Insurance 
1. Everyone shall have the 
    right to enjoy health insurance as a means of accessible medical aid. In the cases determined in accordance with a procedure prescribed by law, free medical aid shall be provided.

2. The state shall control all 
    institutions of health protection and the production and trade of medicines.

3. Everyone shall have the 
right to live in healthy environment and enjoy natural and cultural

surroundings. Everyone shall be obliged to care for natural and cultural environment.


	None found

	Kazakhstan
	Article 32: Freedom of assembly

”Citizens of the Republic of Kazakhstan shall have the right to peacefully and without arms assemble, hold meetings, rallies and demonstrations, street processions and pickets. The use of this right may be restricted by law in the interests of state security, public order, protection of health, rights and freedoms of other persons.”
Article 39: General Limitations  

                  
”Rights and freedoms of an individual and citizen may be limited only by laws and only to the extent necessary for protection of the constitutional system, defense of the public order, human rights and freedoms, health and morality of the population.”


	Article 29: Health and Healthcare

1. Citizens of the Republic of    Kazakhstan shall have the right to protection of health.

2. Citizens of the Republic shall be 
entitled to free, guaranteed, extensive medical assistance established by law.

3. Paid medical treatment shall be 
provided by state and private medical institutions as well as by persons engaged in private medical practice on the terms and according to the procedures stipulated by law.

	None found

	Kenya
	Art. 75: Deprivation of property
Art. 76: Arbitrary search of 

              person or property

Art. 78: Freedom of conscience

Art. 79: Freedom of expression

Art. 80: Freedom of assembly  

             and association

Art. 81: Freedom of movement
“Nothing contained in or done under the authority of any law shall be held to be inconsistent with or in

contravention…to the extent that the law in question makes provision (a) that is reasonably required in the interests of defense, public safety, public order, public morality or public health…”

	None.
	None found

	Kyrgyzstan
	Article 39

3. No one shall have the right to enter a dwelling except in cases when it is necessary to conduct a sanctioned search or seizure of property, to secure public order, to arrest a criminal, or to save the life, health or property of a person. 

	Article 34: Health and Healthcare
1. Citizens of the Kyrghyz Republic shall enjoy the right to protection of health, to benefit freely from the network of state public health institutions. 

2. Paid medical service shall be allowed on the basis and in the procedure established by law. 
Article 35: Healthy Environment
1. Citizens of the Kyrghyz Republic shall have the right to healthy safe environment and to compensation for the damage caused to one's health and property by the activity in the sphere of nature usage. 


	None found

	Macedonia
	Article 26: Privacy of home


1. The inviolability of the home is 

guaranteed.


2. The right to the inviolability of 
the home may be restricted only by a court decision in cases of the detection or prevention of criminal offenses or the protection of people's health. 

Article 27: Freedom of movement
3. The exercise of [this] right may   be restricted by law only in cases where it is necessary for the protection of the security of the Republic, criminal investigation or protection of people's health. 


	Article 39: Healthcare

1. Every citizen is guaranteed the right 
    to health care.


2. Citizens have the right and duty to 
    protect and promote their own health  

    and the health of others.
	None found

	Malawi
	
	Article 30: Right to development
2. The State shall take all necessary measures for the realization of the right to development. Such measures shall include, amongst other things, equality of opportunity for all in their access to basic resources, education, health services, food, shelter, employment and infrastructure. 


	None found

	Moldova
	Article 54: Restricting the Exercise of Certain Rights or Freedoms
1.  The exercise of certain rights or 

     freedoms may be restricted only under the law and only as required in cases like: the defense of national security, of public order, health or morals, of citizen rights and freedoms, the carrying of the investigations in criminal cases, preventing the consequences of a natural calamity or of a technological disaster.


	Article 36: Right to Health Security
1.  The right of health security is   

     guaranteed.
2.  The State shall provide a minimum health insurance that is free.
3.  Organic laws will establish the structure of the national health security system and the means necessary for protecting individual physical and mental health.

Article 47: Right of Receiving Social 

Assistance and Protection

1.  The State is obliged to take action aimed at ensuring that every person has a decent standard of living, whereby good health and welfare, based on available food, clothing, shelter, medical care, and services are secured for that person and his/her family. 
	None found

	Namibia
	Article 11:  Arrest and Detention

Article 12:  Fair Trial

Article 13: Privacy
1.  No persons shall be subject to 

     interference with the privacy of their homes, correspondence, or communications save as in accordance with law and as is necessary in a democratic society in the interests of national security, public safety or the economic well-being of the country, for the protection of health or morals, for the prevention of disorder or crime or for the protection of the rights or freedoms of others. 

Article 21: Fundamental Freedoms

Article 26: State of Emergency

	Article 59: Promotion of the Welfare of People
The State shall actively promote and maintain the welfare of the people by adopting, inter alia, policies aimed at the following:

(j) consistent planning to raise and maintain an acceptable level of nutrition and standard of living of the Namibian people and to improve public health.  
	None found

	Russia
	Article 55: Limitations Clause
3.  Human and civil rights and  

     liberties may be restricted by the federal law only to the extent required for the protection of the fundamentals of the constitutional system, morality, health, rights and lawful interests of other persons, for ensuring the defense of the country and the security of the state.

	Article 41:  Right to Health Care
1.  Everyone shall have the right to  health care and medical assistance. Medical assistance shall be made available by state and municipal health care institutions to citizens free of charge, with the money from the relevant budget, insurance payments and other revenues. 
2. The Russian Federation shall finance federal health care and health-building programs, take measures to develop state, municipal and private health care systems, encourage activities contributing to the strengthening of the man's health, to the development of physical culture and sport, and to ecological, sanitary and epidemiologic welfare.

	

	South Africa
	Article 36: Limitation on rights
1.  The rights in the Bill of Rights may be limited only in terms of law of general application to the extent that the limitation is reasonable and justifiable in an open and democratic society based on human dignity, equality and freedom, taking into account all relevant factors, including-
       (a) the nature of the right;

       (b) the importance of the  

             purpose of the limitation;

       (c) the nature and extent of the  

            limitation;

       (d) the relation between the 
            limitation and its purpose; and

       (e) less restrictive means to 
            achieve the purpose.
2.  Except as provided in subsection (1) or in any other provision of the Constitution, no law may limit any right entrenched in the Bill of Rights.

	Article 27: Health care, food, water, social security 
1.  Everyone has the right to have access to:

(a)    Health care services, including   

        reproductive health care; 

3.     No one may be refused  

        emergency medical treatment.

Article 28: Children

1.  Every child has the right:

(c)     to basic nutrition, shelter, basic health care services and social services


	None found

	Swaziland
	Article 19: Deprivation of property
Article 22: Protection against arbitrary search and entry

Article 23: Protection of freedom of conscience or religion
Article 24: Protection of freedom of expression

Article 25: Protection of freedom of association and assembly

Article 26: Protection of freedom of movement
Nothing contained in or done under the authority of any law shall be held to be inconsistent with or in contravention of this section to the extent that the law in question makes provision that -

(a)   is reasonably required in the interests of defence, public safety, public order, public morality, or public health.
	Article 60:  Social objectives
8.  Without compromising quality the State shall promote free and compulsory basic education for all and shall take all practical measures to ensure the provision of basic health care services to the population.


	None found

	Tanzania
	Article 30: Limitation on rights
2.  It is hereby declared that the provisions contained in this part of this Constitution which set out the basic human rights, freedoms, and duties, do not invalidate any existing legislation or prohibit the enactment of any legislation or the doing of any lawful act in accordance with such legislation for the purposes of- 
    (b)  ensuring the defense, public safety, public order, public morality, public health, rural and urban development planning, the exploitation and utilization of minerals or the increase and development of property or any other interests for the purposes of enhancing the public benefit.  


	None
	None found

	Uganda
	Article 26. Protection from deprivation of property
Article 43. General limitation on fundamental and other human rights and freedoms

(I) In the enjoyment of the rights and freedoms prescribed in this Chapter, no person shall prejudice the fundamental or other human rights and freedoms of others or the public interest.


(2) Public interest under this article shall not permit-
(a) political persecution; 
(b) detention without trial; 
(c) any limitation of the enjoyment of the rights and freedoms prescribed by this Chapter beyond what is acceptable and demonstrably justifiable in a free and democratic society, or what is provided in this Constitution.
	Article 14. General social and economic objectives
The State shall endeavor to fulfill the fundamental rights of all Ugandans to social justice and economic development and shall, in particular, ensure that- 
(a)  all developmental efforts are directed at ensuring the maximum social and cultural well-being of the people; and 
(b) all Ugandans enjoy rights and opportunities and access to education, health services, clean and safe water, work, decent shelter, adequate clothing, food security and pension and retirement benefits. 

Article 20.  Medical Services

The State shall take all practical measures to ensure the provision of basic medical services to the population.

Article 22.  Food Security and Nutrition

The State shall-

(iii) encourage and promote proper nutrition through mass education and other appropriate means in order to build a healthy state.
	None found

	Ukraine
	Article 33: Freedom of movement
Everyone who is legally present on the territory of Ukraine is guaranteed freedom of movement, free choice of place of residence, and the right to freely leave the territory of Ukraine, with the exception of restrictions established by law.
Article 34: Freedom of thought and speech

The exercise of these rights may be restricted by law in the interests of national security, territorial indivisibility or public order, with the purpose of preventing disturbances or crimes, protecting the health of the population, the reputation or rights of other persons, preventing the publication of information received confidentially, or supporting the authority and impartiality of justice.
Article 35: Freedom of philosophy and religion

The exercise of this right may be restricted by law only in the interests of protecting public order, the health and morality of the population, or protecting the rights and freedoms of other persons.
Article 36: Freedom of association

Citizens of Ukraine have the right to freedom of association in political parties and public organisations for the exercise and protection of their rights and freedoms and for the satisfaction of their political, economic, social, cultural and other interests, with the exception of restrictions established by law in the interests of national security and public order, the protection of the health of the population or the protection of rights and freedoms of other persons.
Article 39: Freedom of assembly
See freedom of association limitation.
Article 44: Right to strike

The procedure for exercising the right to strike is established by law, taking into account the necessity to ensure national security, health protection, and rights and freedoms of other persons.

	Article 49.  Health protection
1.  Everyone has the right to health protection, medical care and medical insurance.
Health protection is ensured through state funding of the relevant socio-economic, medical and sanitary, health improvement and prophylactic programmes. 
The State creates conditions for effective medical service accessible to all citizens. State and communal health protection institutions provide medical care free of charge; the existing network of such institutions shall not be reduced. The State promotes the development of medical institutions of all forms of ownership.
The State provides for the development of physical culture and sports, and ensures sanitary-epidemic welfare.
	None found

	Zambia
	Article 17: Privacy of home
Article 19: Freedom of conscience

Article 20: Freedom of expression

Article 21:  Freedom of assembly & association

Article 22: Freedom of movement

Nothing contained in or done under the authority of any law shall be held to be inconsistent with or in contravention of this Article to the extent that it is shown that the law in question –

is reasonably required in the interests of defence, public safety, public order, public morality, public health;
	None
	None found

	Zimbabwe
	Article 16: Protection from deprivation of property
Article 17: Protection from arbitrary search or entry

Article 19: Protection of freedom of conscience

Article 20: Protection of freedom of expression

Article 21: Protection of freedom of assembly and association

Article 22: Protection of freedom of movement

Nothing contained in or done under the authority of any law shall be held to be in contravention of subsection

(1) to the extent that the law in question makes provision-
in the interests of defence, public safety, public order, public morality, public health or town and country planning;
	None.
	None found
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