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I.
Scope of Research

This memo will present the history of the Siracusa Principles on the Limitation and Derogation Provisions in the International Covenant for Civil and Political Rights (ICCPR) and how they have been used in the years since they have been drafted. Section II describes the methodology that was used to develop this memo.  The history of the Siracusa Principles presented in Section III includes a discussion of the social and political context at the time that the Principles were developed and the response of the international community to potential human rights violations in various countries.  Section IV examines the Siracusa Principles in greater detail and Section V presents findings about the application of the Siracusa Principles in various public health contexts.  
II.
Methodology

An exhaustive search of the United Nations (UN) Document Database, LexisNexis, Google 
Scholar, and the International Commission of Jurists, the International Association of Penal Law, the 
American Association for the International Commission of Jurists, the Urban Morgan Institute of 
Human Rights, and the International Institute of Higher Studies in Criminal Sciences websites was conducted between July 2010 and January 2011. Search terms included “siracusa principles”, “siracusa principles derogation ICCPR”, “siracusa principles travaux preparatoires”, “siracusa principles  preparatory works”,  and “siracusa principles public health”. 
III.
History of the Siracusa Principles

A.
Social and Political Context

There was an international “epidemic” of state emergencies in the 1970s that included political unrest in countries like Argentina, Brazil, Chile, Egypt, India, Ireland, Malaysia, and Pakistan. These state emergencies took place against the ideological backdrop of the Cold War, wherein those who did not agree with the national government of their country were often characterized as dissidents, agents of international enemy, and threats to national security. This practice gave rise to the “national security doctrine”, which often created political and ideological grounds for dictatorships to deal brutally with opponents of the regime. The national security doctrine included a broad definition of security that encompassed the ability of the state to defend against external and internal aggression and insurgency.
In light of the tenets the national security doctrine and its invocation during periods of 

political unrest, an international perception developed that states of emergency were used to justify abuse and illegitimate maintenance of power by dictators. This concern precipitated a legal battle over the meaning and preservation of the “rule of law”. There were two primary interpretive obstacles to protection of human rights during state emergencies. First, there was the understanding of many government that at times of crisis, they were free from any form of control and could resort to any means necessary to deal with crisis. Second, governments did not think that international humanitarian covenants were applicable where conflict was entirely internal and there was no declared war. Taken together, these two notions created a legal “no-man’s land” where any type of treatment was permissible during these emergencies
B.
International Response: The Questiaux Report 
In August 1974, the UN Sub-Commission on the Prevention of Discrimination and 
Protection of Minorities issued Resolution 7, which addressed “The question of human 
rights of persons subjected to any form of detention or imprisonment”. The Sub-Commission agreed to review this issue annually. The review for a given country would take into account information submitted by governments, specialized agencies, regional intergovernmental organizations, and nongovernmental organizations (NGOs). However, the resolutions stipulated that NGOs had to act in good faith and could not transmit information that was motivated by political considerations incompatible with the UN charter. A subsequent review of information that had been submitted revealed that the biggest issue during states of emergency was the indefinite detention of large numbers of unconvicted persons without formal charges being brought against them. On August 20, 1976, the Sub-Commission appointed a Special Rapporteur to formulate the first draft of a body of principles for the protection of all persons under any form of detention or imprisonment.
In Resolution 10, released on August 30, 1977, the Sub-Commission requested that the 
Economic and Social Council, through the Commission on Human Rights, authorize a detailed 
analysis of the relationship between potential human rights (indefinite detention w/out conviction 
or charge) and a state of siege or emergency. The Sub-Commission appointed Nicole Questiaux as a 
Special Rapporteur and charged her with preparation of a study on the issue. Questiaux submitted

her report to the Sub-Commission in 1982. The report was entitled “Study of the implications for 
human rights of recent developments concerning situations known as states of siege or 
emergency”.
 Data sources for the report included country reports submitted in accordance with 

Article 40 of ICCPR, travaux preparatoires, discussions related to article 4 of ICCPR, government, 
specialized agency, and NGO information submitted in response to request based on issues raised 
in Resolution 10, and other UN reports. NGO information figured prominently in the report,
emphasizing the fact that in some countries emergency powers became “permanent” and served as cover for large-scale and systematic violations.

Other main findings in the report included the following:
· Power of derogation may be exercised in accordance with following principles:
· Procedural guarantees: proclamation of emergency, notification of derogation
· Substantive guarantees:  exceptional, imminent threat; proportionality; non-discriminatory; inalienability of fundamental rights
· International instruments and national laws almost always require:

·  a) an assessment of the authority that has declared state of emergency 
· b) assessment of the circumstances that require entry into state of emergency 
· c) assessment of limitations on time that emergency will last 

· d) acknowledgement of the time-limited nature of the emergency with emphasis on return to normal 
· e) no change in institutions that will change their role/function in governance after emergency is over
An international conference was held in Siracusa, Italy from April 30 to May 4, 1984. The 

gathering was sponsored by the International Commission of Jurists, the International Association of Penal Law, the American Association for the International Commission of Jurists, the Urban Morgan Institute of  Human Rights, and the International Institute of Higher Studies in Criminal Sciences. Conference participants sought to examine limitation and derogation clauses in the ICCPR, including their legitimate objectives, the general principles of interpretation which govern their imposition and application, and some of the main features of the grounds for limitation or derogation. Discussants in Siracusa reviewed the Questiaux study of effect of states of siege and emergency on human rights and the conference resulted in the development of “Siracusa Principles on the limitation and derogation provisions in the International Covenant on Civil and Political Rights”.
  The non-binding international treaty was adopted by the UN Economic and Social Council in 1984 in response to concerns that limitation clauses in ICCPR were “interpreted and applied in manner consistent with objects and purpose of the Covenant”.
IV.
The Siracusa Principles:  Limitations on Restrictions of Human Rights

The Siracusa Principles articulate the following general interpretive principles relating to 
the justification of limitations:
· No limitations or grounds for applying them to rights guaranteed by the Covenant are permitted other than those contained in the terms of the Covenant itself
· The scope of a limitation referred to in the Covenant shall not be interpreted to so as to jeopardize the essence of the right concerned
· All limitation clauses shall be interpreted strictly and in favor of the rights at issue
· All limitation clauses shall be interpreted in the light and context of the particular right concerned
· All limitations on a right recognized by the Covenant shall be provided for by the law and be compatible with the objects and purpose of the Covenant
· No limitation referred to in the Covenant shall be applied for any purpose other than that for which it has been prescribed
· No limitation shall be applied in an arbitrary manner
· Every limitation imposed shall be subject to the possibility of challenge to and remedy against its abusive application
· No limitation on a right recognized by the Covenant shall discriminate contrary to Article 2, paragraph 1.
· Whenever a limitation is required in the terms of the Covenant to be “necessary”, this term implies that the limitation:
· Is based on one of the grounds justifying limitations recognized by the relevant article of the Covenant
· Responds to a pressing public or social need
· Pursues a legitimate aim
· Is proportionate to that aim
· Any assessment as to the necessity of a limitation should be made on objective considerations
· In applying a limitation, a State shall use no more restrictive means than are required for achievement of the purpose of the limitation
· The burden of justifying a limitation on a right guaranteed under the Covenant lies with the State
· The requirement expressed in article 12 of the Covenant, that any restrictions be consistent with other rights recognized in the Covenant, is implicit in limitations to the other rights recognized in the Covenant
· The limitation clauses of the Covenant shall not be interpreted to restrict the exercise of any human rights protected to a greater extent by other international obligations binding on the State
Public health may be invoked as a ground for limiting certain rights in order to allow a State 
to take measures to deal with a serious threat to the health of the population or individual 

members of the population. These measures must be specifically aimed at preventing disease or 
injury or providing care for the sick or injured. Moreover, due regard must be paid to the 
World Health Organization’s International Health Regulations (IHR)
Travaux Preparatoires (preparatory works) 
An exhaustive search of the UN Document Database, LexisNexis, Google Scholar, and 
International Commission of Jurists, the International Association of Penal Law, the 
American Association for the International Commission of Jurists, the Urban Morgan Institute of 
Human Rights, and the International Institute of Higher Studies in Criminal Sciences websites did 
not reveal legislative or drafting history for the Siracusa Principles. The Siracusa Principles were not drafted in context of conference sponsored by a United Nations body but rather in context of conference sponsored by many NGOs. As a result, the documentation of this meeting may not be as extensive, well-organized, and readily available online or in hard copy. However, the Questiaux report is mentioned in the preamble to the Siracusa Principles and seems to have played a significant role in shaping the contents of the Principles.
V.
Interpretation and Use of Siracusa Principles

There are additional interpretive guidelines for limitations of human rights in the name of 
public health. Specifically, they must be:
1) Provided for and carried out in accordance with law
2) Directed toward a legitimate objective of general interest
3) Strictly necessary in a democratic society to achieve the objective
4) The least intrusive and restrictive to achieve the objective
5) Based on scientific evidence and neither arbitrary nor discriminatory in application
6) Of limited duration, respectful of human dignity, and subject to review
There are a few public health cases that illustrate application of the Siracusa Principles, 

primarily in the realm of infectious disease control such as multidrug resistant TB, pandemic influenza, SARS, and HIV/AIDS. An application of the Siracusa Principles is outlined below in the context of involuntary treatment of MDR- and XDR-TB patients.
Siracusa Principles and non-compliance among multiple and extensively drug resistant TB patients
(MDR-TB and XDR-TB)

Boggio et al. (2008) examine the circumstances under which compulsory measures for TB patients are permissible under international law.
 Compulsory measures include compulsory medical examination, compulsory quarantine, and compulsory isolation or detention of infected persons. They argue that these measures, which would limit the individual freedom of movement and other human rights of TB-infected individuals, can be warranted in order to protect the right to health of other members of the population and health as a public good. They use the Siracusa Principle framework outlined above to analyze potential limitations. In order to comply with the first guideline, the country that sought to impose involuntary measures must enact a law that describes who would be subject to any involuntary treatment measures. They would also have to describe the process for making the decision about who would be subject to any involuntary procedures, provide legal representation to those who might be deprived of some basic liberty, monitor confinement or treatment to ensure that it was carried out safely and humanely, and provide TB patients with the opportunity to challenge the legality of their detention.
 These are all procedural guarantees. 

In order to comply with the “legitimate objective of general interest” requirement, the aim of the limitation must be an issue that implicates the well-being of the entire population. Boggio et al. point out that XDR-TB is a communicable disease with a high case fatality, especially among those with HIV infection and for which more effective drugs are unlikely to be available for a number of years.
 The communicable nature of TB seems to be the aspect most relevant to the general interest and well-being of the entire population.

In order to comply with the necessity requirement, measures that limit the human rights of TB patients must be issued in response to a demonstrable threat to public health. The spread of MDR- and XDR-TB could qualify as a demonstrable threat to the public’s health. Moreover, individual TB patients must present an actual, demonstrable threat to their communities. In the case of TB, it would have to be shown that a particular TB patient was refusing treatment or that an individual who was suspected of having TB refused to undergo any form of diagnostic procedure. The definition of a “suspected TB patient” would have to be codified and the initial involuntary measure must be strictly limited in duration and scope to what is necessary to determine if the individual is in fact a carrier of TB.

In order to demonstrate that the given measures were the least intrusive and restrictive, the government would have to consider many different factors when imposing an involuntary measure on a given TB patient. Consideration of the patient’s treatment history (refusal or compliance), their location, and the number of people that they could infect would all be warranted when crafting the language about permissible limitations on individual liberty. The non-discrimination and limited duration requirements should be addressed primarily through the procedural guarantees outlined above.  
VI. 
Conclusion

The Siracusa Principles were drafted in response to concerns about the violation of individual human rights that may occur when a state acts to protect the public good by limiting the rights of an individual. The Principles, taken together, can be interpreted as trying to force extremely careful consideration and balancing of the rights of the individual against the state’s interest in ensuring the well-being of the larger population. In the context of limitations in the name of public health, the Siracusa Principles require that  any measures that limit individual human rights be provided for and carried out in accordance with law, directed toward a legitimate objective of general interest, strictly necessary in a democratic society to achieve the objective,  the least intrusive and restrictive to achieve the objective, based on scientific evidence and neither arbitrary nor discriminatory in application and of limited duration, respectful of human dignity, and subject to review. 
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