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HANDOUT

‘Health and Human Rights’, Copenhagen University, Faculty of Law, second semester 2010-2011

Lecturer: Brigit Toebes, email brigittoebes@ymail.com 

Course description

The area of ‘Health and Human Rights’ is a new and developing area under international human rights law and international health law. In this course international human rights law is used as a framework to address a number of health-related issues. These issues will be addressed from an international, but also from a national (comparative) legal perspective. In this way an overview is provided of the international and national legal perspectives involved in the health issue concerned. 

Questions that will be addressed throughout the course are, for example: Which human rights are relevant for the protection of health? ; Does a right to life embrace a ‘right to die’? ; Which population groups are vulnerable when it comes to accessing health services and what is the human rights perspective here? How can international human rights law be relevant in relation to the functioning of health systems?; Do pharmaceutical companies have human rights responsibilities? 

Class 1: Introduction to international human rights law

Thursday 10 February, 9-12 am

During this seminar, a number of human rights concepts are discussed and attention is paid to the implementation and supervision of human rights law. Students are required to have a basic understanding of human rights law (origins, basic concepts, human rights instruments, supervisory mechanisms at UN, regional and local levels).

Class structure and reading:

1. history and character of human rights

· Short history of human rights, available at http://www1.umn.edu/humanrts/edumat/hreduseries/hereandnow/Part-1/short-history.htm 

· Universality debate: Rhoda Howard, Human rights and the culture wars (absalon)

2 & 3 human rights instruments and human rights enforcement mechanisms

· UN organisational structure (absalon)

· Have a close look at the following websites:

Http://www.unhchr.ch (United Nations) what are the most relevant human rights treaties? And check the distinction between treat-based and Charter-based mechanisms

http://www.coe.int  (Council of Europe Website), and http://www.echr.coe.int/echr (website European Court of Human Rights)

http://www.oas.org (Organization of American States)

http://www.africaunion.org (African Union)

Optional reading suggestions about human rights:

*Rhona Smith, Textbook on International Human Rights, chapters 1-7, or other human rights textbook (for example Nowak or Rehman).

*A. Eide et al., Economic, Social and Cultural Rights, Dordrecht / Boston / London: Martinus Nijhoff Publishers, 2001.

Class 2: Introduction to ‘health and human rights’

Thursday 24 February, 9-12 am

During this class we will discuss the interfaces between health and human rights. Special attention will be paid to the right to health, as the key right in this debate. It is useful if the students bring a copy of the General Comment 14 to the classroom. 

Home assignment: during the last hour, we will discuss the implementation of the right to health in everyone’s home country (see below). Please prepare this at home.

Class structure and reading:
1. 
Introduction to health and human rights
· Sofia Gruskin and Daniel Tarantola, Health and Human Rights (absalon)

· WHO, 25 Questions and Answers on Health and Human Rights, (WHO website)
2.
Definition of the ‘right to health’
· UN Committee on Economic, Social and Cultural Rights, UN General Comment  No. 14 on the Right to the Highest Attainable Standard of Health ( http://www.ohchr.org ) PLEASE BRING A COPY TO THE CLASS

· Brigit Toebes ‘Health and health care, right to’, in Encyclopaedia for Human Rights (absalon)

· South-African Supreme Court, Minister of Health v. Treatment Action Campaign and others, (NO. 2) 2002, Case CCT 8/02, available at http://www.saflii.org/za/cases/ZACC/2002/15.html 

3.         Country analysis of the right to health

Using the General Comment of the Right to Health, make a country analysis of how your country ‘performs’ in light of a right to health. For examples of longer studies see http://www.abdn.ac.uk/law/hhr.shtml .

Some of the questions that you may ask are:

· Is ‘health’ protected as a human right in your country’s constitution? Or is it protected under national law?

· how is the health system organised? Is healthcare publicly or privately financed and provided, or is it a mix?

· what are the health outcomes in your country? What are the main health problems and diseases? What are the causes of these health problems?

· how does your country perform in light of the ‘AAAQ’ (paragraph 12 of the General Comment)

· are certain groups in society worse off – do they have more health problems and why? Is this a violation of human rights?

· Other topics: reproductive health, occupational health, environmental health, access to water and sanitary facilities: are there any striking human rights issues in this regard?

Class 3: The European Institutions and ‘health and human rights’

Thursday 3 March, 9-12 am

Guest lecturer: Professor Aart Hendriks, Leiden University, the Netherlands

During this class we will pay attention to how the European institutions (Council of Europe and European Union) deal with human rights.

Class structure and reading:

1 & 2: Council of Europe: European Court of Human Rights and European Committee of Social Rights

· Aart Hendriks, ‘Health and Human Rights and the Council of Europe’ (absalon)

1. European Union

· Janne Rothmar Herrmann and Brigit Toebes, ‘Health and Human Rights and the European Union’ (absalon)

· EU patient rights directive, see http://www.europarl.europa.eu:80/sides/getDoc.do?type=TA&reference=P7-TA-2011-0007&format=XML&language=EN 

Further reading (the ‘Spanish compromise’)

http://www.cmaj.ca/cgi/reprint/182/11/E491.pdf

Class 4: Patients’ rights

Thursday 10 March, 9-12 am

Guest Lecturer: Professor Mette Hartlev, Faculty of Law, Copenhagen University

During the class we will first look closer at the definition of patients' rights and on the close relation between the development of patients' rights and human rights law. Afterwards, we will pay attention to selected patient rights - especially the right to self-determination and privacy rights - and see how these are protected in human rights law. 

As a home assignment I will ask you to make a small country analysis of your own country and consider the following questions:

· How are patients' rights protected in legislation in your country (constitutional rights, patient rights act, scattered provisions, professional ethics etc)?

· When do children have legal competence to make decisions regarding their health and medical examination/treatment?

· Are health care professionals allowed to disclose information about patients to their close relatives without patient's consent?

Class structure and reading:

1. Development of patients rights and relation to human rights law (see absalon):

· Medicine Case ( Indictment from Criminal of War Case, Nuernberg 1946)

· Mette Hartlev, "Diversity and Harmonisation". EJHL 17(2010)

· Leenen, "Rights of Patients in Europe", EJHL 1 (1994)

· Lars Fallberg, "Consequenses of the Amsterdam Declaration", EJHL, 10 (2003) 

Optional further reading suggestions (absalon):

· Roscam Abbing, "The Convention on Human Rights and Biomedicine", EJHL 5 (1998) 

· Richard Aschcroft, "Could Human Rights Supersede Bioethics", Human Rights Law Review, 2010.

2. - 3. Selected patients rights (focus on self-determination and privacy) (see absalon)
· Aart Hendrix, text from class 3

· Council of Europe Convention on Human Rights and Biomedicine (1997) - please bring a copy to the class

· Explanatory Report to the Convention on Human Rights and Biomedicine - please bring af copy

· WHO Declaration on the Rights of Patients in Europe (1994) - please bring a copy

· Unesco International Declaration on Human Rights and Bioethics (2003) - please bring a copy

Class 5: Reproductive health

Thursday 17 March, 9-12 am

During this class attention will be paid to the human rights that are relevant to the protection and promotion of women’s reproductive health. Students are required to have an understanding of the concept of reproductive health and of the human rights involved. It is helpful to have copies of the Cairo and Beijing Declarations available in the classroom, or of the relevant paragraphs. Based on a decision of the European Social Rights Committee we will also discuss the issue of sex education at schools.

During the second and third hour, particular attention will be paid to the issue of sex selection and to how this matter is dealt with in various countries. Students are requested to report back on the sex selection laws and policies in their country.

Class structure and reading: 

1.
Reproductive health
· Programme of Action of the International Conference on Population and Development, Cairo, 1994, at http://www.iisd.ca/Cairo.html , in particular http://www.iisd.ca/Cairo/program/p07000.html 

· Fourth World Conference on Women, Beijing Declaration and Programme of Action, September 1995, http://www.un.org/womenwatch/daw/beijing/platform/declar.htm 

How is ‘reproductive health’ defined in these texts and what do the documents have to say about the issue of abortion (see http://www.iisd.ca/Cairo/program/p08000.html )?

· Access to sex education at schools: see evaluation of a decision of the European Social Rights Committee at http://www.interights.org/view-document/index.htm?id=579 and for the decision itself see the same website or the website of the European Committee on Social Rights  (Council of Europe).

2.
Sex selection

· BCA Toebes, ‘Sex Selection under International Human Rights Law’ (absalon)

3
Sex selection: country analysis

Study at home the laws, policies and practices in relation to sex selection in your country. Report back to the classroom. We will have a discussion about ‘best laws and practices’.

Further reading on the issue of abortion:

Christina Zampas and Jaime M. Gher, ‘Abortion as a Human Right – International and Regional Standards’, Human Rights Law Review, 2008 8(2): 249-294.

Class 6: Death and Dying

Thursday 24 March, 9-12 am

This seminar will address the issue of ‘death and dying’. In particular, attention will be paid to euthanasia and (physician) assisted suicide. 

Home assignment: students will be asked to research law and policy in relation to euthanasia of a particular country that will be designated to them.

Reading:
· Suzanne Ost, ‘Conceptions of the Euthanasia Phenomenon: A Comparative Discussion of the Law, Individual Rights and Morality Within Three Jurisdictions’, 5 J. C.L. 155 (2000) (absalon)

· Q&A Euthanasia in the Netherlands, http://www.minbuza.nl/dsresource?objectid=buzabeheer:213342&type=org 

· European Court of Human Rights, Pretty v. the United Kingdom, judgment of 29 April 2002, ECHR 2002

· Assisted Dying for the terminally ill bill, available at http://www.publications.parliament.uk/pa/ld200405/ldselect/ldasdy/86/8614.htm 

Class 7: vulnerable groups: persons with disabilities

NB this class takes place on Monday 28 March from 4-7 pm. 

Guest lecturer: Maria Ventegodt Liisberg, LLM (Danish Institute for Human Rights)

Persons with Disabilities and the Right to Health.

Persons with disabilities do not enjoy equal access to health due to for example a) lack of physical accessibility, b) lack of accessibility to information, c) lack of accommodation for special needs of for example persons with intellectual disabilities, d) prioritisation in access of patients to health care services which places persons with disabilities at a disadvantage, e) lack of access to health insurance, f) forced treatment of persons with mental illnesses. 


Class structure:

In the first lesson, an introduction is given to the human rights of persons with disabilities in general. In the second lesson, a number of different issues concerning the enjoyment of the right to health by persons with disabilities are raised. In the third lesson, the students will discuss concrete problems in groups.

Reading:
· Aart Hendriks and Maria Ventegodt Liisberg. "Disability". D. Forsythe et al. (eds.), Encyclopedia of Human Rights, Oxford: Oxford University Press, 2009 (absalon).
· Marianne Schultze: Understanding the UN Convention on the Rights of Persons with Disabilities, A Handbook on the Human Rights of Persons With Disabilities, Handicap International, July 2010, (the right to health) pp. 138-148. Link: http://hrbaportal.org/wp-content/files/1286466464hicrpdmanual.pdf <http://hrbaportal.org/wp-content/files/1286466464hicrpdmanual.pdf> 
· Paul Hunt and Judith Mesquita: Mental Disabilities and the Human Right to the Highest Attainable Standard of Health, Human Rights Quarterly 28 (2006), pp. 332-356.



Class 8: vulnerable groups II: health inequalities and (undocumented) migrants

Thursday 31 March, 9-12 am

During this seminar we will focus on migrants as a vulnerable group when it comes to accessing health services. Attention will be paid to the notion that migration is a ‘social determinant of health’.

During the second and third hour, we will focus on undocumented migrants. During the third hour we will compare the approaches across Europe and decide on ‘best laws and practices’ when it comes to this population group.

Class structure and reading:

1. Health inequalities:

· Paul Hunt, Missed opportunities: human rights and the Commission on Social Determinants of Health (absalon)

· Mackenbach et al, Socioeconomic Inequalities in Health in 22 European Countries (absalon)

2.   Migrants:
· WHO, International Migration, Health and Human Rights, available at 

http://www.who.int/hhr/activities/en/intl_migration_hhr.pdf 

2. Undocumented migrants:

· For your country analysis see for example http://picum.org/en/

For those who speak Danish: 

http://www.e-pages.dk/politiken/46414/6
(further materials will be provided)

Class 9: global health: health systems

Thursday 7 April, 9-12 am

During this class, we will focus on the functioning of health systems world-wide. What is a health system? Which actors are involved? We are going to discuss the functioning of health systems from a health and human rights perspective. We will focus on two particular phenomena: health care commercialisation and health sector corruption. During the third hour we will discuss a case study on health sector corruption.

1.
Health care commercialisation

· Brigit Toebes, Taking a Human Rights Approach to Healthcare Commercialization, in Patricia A. Cholewka and Mitra M. Motlagh (eds.): Health Capital and Sustainable Socioeconomic Development Taylor & Francis, 2008. (absalon)
· Decision: Chaouiili v. Quebec, http://scc.lexum.umontreal.ca/en/2005/2005scc35/2005scc35.html , see also http://en.wikipedia.org/wiki/Chaoulli_v._Quebec_%28Attorney_General%29 

2 and 3.
Health sector corruption

· Brigit Toebes, The impact of acts of corruption on the enjoyment of the right to health, available at http://www.ifhhro.org/main.php?op=news&id=129 

· Case study (to be provided during the class)

Optional further reading:
· Backam et al, Health systems and the right to health: an assessment of 194 health systems (absalon) 

· Mackintosh, Health care commercialisation and the embedding of equality, available at http://www.unrisd.org/80256B3C005BCCF9/%28httpAuxPages%29/4023556AA730F778C1256DE500649E48/$file/mackinto.pdf 

Class 10: global health: non-state actors
Thursday 14 April, 9-12 am

Guest Lecturer: Claire Methven O’Brien, PhD (Danish Institute for Human Rights)

(literature will be provided)

Deadline synopsis: Sunday 24 April 5 pm. 

Class 11: Revision class

Thursday 28 April, 9-12 am

During this class, we will go through the issues discussed throughout the course. It will be an interactive class where we will go through the materials based on a number of case studies, propositions and newspaper articles.

